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MISCELLANEOUS NOTES. 



Our Junior Department lias been necessarily neglected during the past two 
months. We propose to revive it, and to give it especial attention in future num- 
bers. 



Actions on Check* — It is believed that a general notion exists amongst the 
profession of the State, that where any negotiable instrument is protested there 
exists by statute a right on the part of the holder to maintain a single joint action 
against all who are liable thereon, whether as maker, drawer or endorsers. It may 
not be amiss to call attention to the fact that while checks, bills and promissory 
notes are declared to be negotiable by sec. 2849 of the Virginia Code of 1887, and 
may, under that section, be protested, yet the right to prosecute a single suit 
against maker, drawer and endorsers is confined to protested bills and notes. 
Hence the common law rule would still apply in the case of checks, and the holder 
cannot maintain a joint action against the several parties, but must pursue each 
party separately. See 2 Daniel Neg. Instr. 1203. 



Remedy in Equity of Assignee of Chose in Action. — The remedy pro- 
vided by sec. 2860 of the Virginia Code of 1887, for actions by assignees of non- 
negotiable choses in action, in their own names, is not exclusive of the jurisdiction 
of equity to grant relief, save in so far as the jurisdiction is excluded by section 
2862. The latter excludes equitable jurisdiction only in the case of "suits upon 
a bond, note or writing by an assignee." So that equity still has jurisdiction of 
suits by assignees of clioses in action other than bonds, notes or writings — though 
under sec. 2860 the assignee of any chose in action (whether in writing or not) 
may maintain an action at law thereon in his own name. 

See Winn v. Bowles, 6 Munf. 23; Qazland v. Richeson, 4 Band. 266, 268; Gait 
v. CaUand, 7 Leigh, 594, 600 ; Walters v. Farmers Bank, 76 Va. 12, 18. 



The National Conference of Commissioners for the Promotion of 
Uniformity of Legislation met at Saratoga, N. Y., August 15th. The meet- 
ing was well attended and the Commissioners spent several days in the discussion 
and perfection of an Act codifying the law of negotiable instruments, which had 
been drawn by Mr. J. J. Crawford, of New York, since the last meeting, under 
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the direction of a committee of the commission, and was now presented to the 
full body for criticism and revision. The Act, as finally adopted by the Commis- 
sioners, will be recommended for enactment by the several States of the Union. 
The Commissioners directed the preparation of a similar codification^of the law 
of sales, to be laid before the next meeting, in 1897. Virginia was represented 
by Commissioners E. W. Saunders, J. Alston Cabell, and W. P. McRae. More 
than thirty States have now united, by the appointment of commissioners, in this 
important work, and some have made considerable appropriations for the purpose. 



The Court op Appeals adjourned its session at Wytheville on the 4th of 
August, to reconvene at Staunton on the 8th of September. 

Final judgments and decrees 68 

Cases to be reported 38 

Records for writs of error and appeals examined sinee the court adjourned 

at Richmond 78 

Granted.. 52 

Refused : 26—78 

Number of cases left on the docket 50 

We are informed by the clerk that the number of cases on the docket at Staun- 
ton, to be called in the order named, will be about as follows: 

1. Commonwealth's Cases 1 

2. Thirteenth Circuit, Judge McLaughlin 18 

3. Hustings Court of Staunton 4 

4. Corporation Court of Buena Vista 1 

5. Fourteenth Circuit, Judge Blair 2 

6. Sixth Circuit, Judge Grimsley 3 

7. Twelfth Circuit, Judge Harrison 11 

Total 40 

The fall term at Richmond usually begins on the 5th of November, but the 
court may, at its option, change the day. 



The American Bar Association. — The' Hon. Wm. P. McRae, of Peters- 
burg, Va., has kindly furnished us, at our request, with the following account of 
the proceedings of the Association at its late meeting: 

The nineteenth annual meeting of the American Bar Association, held at Sara- 
toga, August 19th, 20th and 21st, was an event especially noteworthy in the history 
of the organization. Nearly three hundred lawyers, from all sections of the Union, 
were present to welcome the distinguished Englishmen who were the guests of the 
Association. The annual address of the President, Moorfield Storey, of Boston, 
in accordance with the law of the Association, was a review of the Federal and 
State legislation of the preceding year. Mr. Storey, in referring to the Virginia 
statutes, alluded without criticism to the changes made in the election laws, but 
was quite facetious in his comments upon the act regulating bicyclists. On the 
morning of the 20th Lord Russell of Killowen, the Lord Chief Justice of England, 
addressed the Association, having chosen as his theme, "International Arbitra- 
tion." The treatment of the subject was worthy of the occasion and the man, 
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and the address should be read, not only by every lawyer, but by every American 
citizen. 

At the evening sessions of the Association papers were read by James M. Wool- 
worth, of Nebraska, on "The Development of the Law of Contracts; " Joseph B. 
Warner, of Boston, on "The Relation of Lawyer and Client," and by Montague 
Crackenthorpe, Esq., Q. C, who was of Lord Russell's party, upon "The Uses 
of Legal History." In addition to Mr. Crackenthrope, Lord Russell was accom- 
panied by Sir Frank Lockwood, Q. C, M. P., late Solicitor-General, and James 
Fox, Esq. Sir Frank, in a short, but deliciously humorous speech, responded to 
loud and continued calls of ' ' Lockwood,' ' after the reading of Mr. Crackenthorpe' s 
paper, and fully sustained the reputation for readiness and wit which has preceded 
him. At the annual dinner, Mr. Chauncey Depew presided, and Lord Russell, 
Mr. J. M. Wool worth (who was elected President for the ensuing year), Sir Frank 
Lockwood, Moorfield Storey, and W. Bourke Cockran replied to toasts. 

The Section on Legal Education held afternoon meetings, and Hon. J. Ran- 
dolph Tucker read before it a paper prepared in his usual graceful and entertain- 
ing style. Besides Mr. Tucker, there were present from the Virginia bar Messrs. 
W. W. Henry, B. B. Munford, S. S. P. Patteson, Jackson Guy, John Pickrell, W. 
J. Leake, and Willis B. Smith, of Richmond ; Judge R. R. Prentis, of Suffolk, 
and W. P. McRae, of Petersburg. 



Actions fok Personal Injuries — Statute of Limitations. — We had occa- 
sion to notice some months ago (1 Va. Law Reg. 694) an amendment to sec. 2906 
of the Virginia Code of 1887, adopted by the legislature of 1893-4, and the effect 
of that amendment on the statute of limitations in cases of personal injuries. 
Our conclusion was, that if the injury resulted in death before action brought, the 
statutory period of limitation was one year, but that if death did not ensue, or 
occurred after action brought, the limitation was five years. At the last session of 
the legislature, sec. 2919 was amended by a provision that " the period of one year 
from the death of any party shall be excluded from the computation of time within 
which, by the operation of any statute or rule of law, it may be necessary to com- 
mence any proceeding to preserve or prevent the loss of any right or remedy." 
Acts 1895-6, 331. 

This seems to extend the limitation of one year, prescribed by sec. 2903, in cases 
of actions for death by wrongful act to two years. Whether the amendment will 
be so construed, depends upon whether its language is to be interpreted literally, 
and held to exclude one year from death "from the computation of time within 
which, by operation of any statute or rule of law, it may be necessary to com- 
mence any proceeding," or whether the court will regard it as merely suspending 
for a year after death the ordinary statute of limitations. The provision in ques- 
tion is found in the chapter on limitations generally, and by the application of the 
rule of noscitur a sociis, the conclusion is not unreasonable that the intention is 
merely to suspend the ordinary statute of limitations. 

If this construction be adopted, it is an easy step to the conclusion that the 
amendment does not affect the limit prescribed for actions for death by wrongful 
act. Where a statute creates a right and prescribes a certain period within which 
it is to be exercised, time becomes the essence of the right; the limitation does not 
affect the remedy only, as is the case with pure statutes of limitation, but the liability 
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itself. The court will not be inclined, therefore, to construe provisions found in 
the general statutes of limitations as applicable to special limitations accompany- 
ing a right created by special statute. For example, it would hardly be contended 
that section 2931, which exempts infants, married women and lunatics from the 
operation of statutes of limitation, until removal of their disabilities, could be 
availed of to avoid the limitation of one year prescribed in sec. 2903 in connec- 
tion with suits for death by wrongful act. See The Harrisburg, 119 U. S. 199; 
Taylor v. Cranberry Iron Co., 94 N. Car. 525: 13 Am. & Eng. Enc. Law, 688, etseq. 

The argument on the other side will be, however, that the language of the 
amendment is sweeping, and contains no exceptions. Nor is it confined to the 
preservation of remedies only, but in terms extends to the preservation of rights as 
well. 

We cannot speak ex cathedra on the subject. We merely call attention to the 
amendment, with a suggestion of the difficulties in the way of its proper inter- 
pretation, leaving our readers and the courts to work out its solution for themselves. 

It is to be observed also that the extension of one year occurs as well where the 
plaintiff dies as the defendant, and vice versa. 



Electric Wires. — The degree of care required of those who maintain electric 
wires in highways is said, in Denver Corwol. Eke. Co. v. Simpson (Colo.) 31 L. R. 
A. 566, to be properly described as the utmost degree of care and diligence — that 
is, the highest degree of care, skill, and diligence, so as to make the wires safe 
against accidents so far as such safety can be secured by the use of such care and 
diligence ; although the court thinks it preferable to describe it as the reasonable 
care and caution which should be exercised by a reasonably cautious and prudent 
person under the same circumstances. That the care must be commensurate with 
the great danger that exists, although the owners of sucli wires are not insurers 
against accidents, is the decision in City Electric Street R. Co. v. Conery (Ark.) 31 
L. R. A. 570, while in Western Union Teleg. Co. v. State, Nelson (Md.) 31 L. R. 
A. 572, it is said that the privilege of carrying a deadly current of electricity on 
electric wires, although they are insulated, imposes the duty to so manage affairs 
as not to injure persons lawfully on the streets and make the streets substantially 
as safe for them as they were before. With these cases is a note analyzing all the 
authorities on the liability for injuries by electric wires in highways. 

Failure of an electric-light company to take proper steps to receive information 
concerning the condition of its wires after a storm is held, in Mitchell v. CliarlesUm 
L. & P. Co. (S. C.) 31 L. R. A. 577, to constitute a'ctionable negligence as jnnch 
as the failure to repair them within a reasonable time after notice would do. 

The coiling of a trolley wire over a span wire at the temporary termination of 
the line, thereby charging the span wire with electricity, is held, in Huber v. Jm 
Crosse City -B. Co. (Wis.) 31 L. R. A. 583, to be insufficient to make the trolley 
company liable to an employee of an electric-light company who was familiar with 
such wires and their insulation, but who is injured while moving electric lamps 
by touching such span wire and an iron post which sustains it, at the same time, 
thereby completing the circuit, when there were circuit brakes to prevent the post 
from being charged from the wire. 

The want of guard wires between a telephone wire and a dangerous trolley wire 
is held, in McKay v. Southern Bell Teleph. <6 Teleg. Co. (Ala.) 31 L. R. A. 589, 
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sufficient to make the telephone company and the trolley company jointly liable 
for an injury caused by contact of a broken telephone wire with the trolley wire. 



Fellow-Servant Rule in National Courts. — It is much to be regretted 
that the " Fellow-Servant " rule in the Supreme Court is subject to so much dis- 
sent as is again shown in Northern Pae. By. v. Peterson, 16 Sup. Ct. Rep. 843. The 
Chief Justice and Associates Field and Harlan protest against the reversal of the 
judgment of the Eighth Circuit Court of Appeals, affirming the United States Cir- 
cuit Court of Minnesota. The trial court charged the jury as follows: 

"The plaintiff claims his injuries resulted from the negligent act of Holverson, 
who was the defendant's foreman of an ' extra gang of laborers,' of whom plaintiff 
was one, working on the defendant's road. 

" The defendant claims they resulted from the negligence of the plaintiff's fellow- 
servant, and also claims that Holverson was a fellow-servant of plaintiff Whether 
he was so or not depends on the relation he sustained to the defendant company, 
and the court instructs you that if you find from the evidence that Holverson was 
a ' foreman on extra gang,' for the defendant company, and that as such foreman 
he had the charge and superintendency of putttng in ties, and lining and keeping 
in repair three sections of the defendant's road; that he hired the gang of hands, 
about thirteen in number, to do this work for the company, and had the exclusive 
charge and direction and management of said gang of hands in all matters con- 
nected with their employment, and was invested with authority to hire and dis- 
charge the hands to do said work at his discretion; and that plaintiff was one of 
the gang of hands so hired by Holverson, and that the plaintiff was subject to the 
authority of Holverson in all matters relating to his duties as a laborer, then the 
plaintiff and Holverson were not fellow-servants, in the sense that will preclude 
the plaintiff from recovering from the railroad company damages for any injury 
lie may have sustained through the negligence of Holverson, acting in the course 
of his employment as such foreman." 

This charge was held erroneous by the Supreme Court, and it is held, by the 
majority (Mr. Justice Peckham speaking), that mere superiority of position, with 
the right to control and direct fellow-workmen, does not prevent the operation of 
the "fellow-servant" rule, and that the boss of a gang of fifteen men engaged in 
necessary repair work on the road, over a distance of three sections, assisting the 
regular section-gangs, is not a "superintendent of a separate department," or in 
control of a distinct branch of the master's work, so as to make the master liable 
for an injury to a gangman, although the boss has power to employ and discharge 
the men and direct them in their work. 

We think this is an unnecessarily harsh rule, which needlessly extends the doc- 
trine of "fellow-servant," even if the precedents sustain the ruling. The court 
acknowledge the difficulty in often separating the line of distinction between a 
fellow-workman and a superintendent, also the embarrassment incident to the solu- 
tion of it. There is no rule known to modern law which presents so many diffi- 
culties as this " fellow-servant " rule, and the subject-matter ought to be controlled 
by legislation, National and State. Congress has the legal capacity to pass such 
legislation, for the control of interstate roads, and the State legislatures are not 
subject to doubts as to their proper power in this matter. Hundreds of conflicting 
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adjudications exist on the subject, and it were time that legislation should come to 
the aid of the courts, which acknowledge their helplessness in this direction. Ac- 
cording to the opinion of Justice Peckham, the exception to the general rule of 
non-liability means this : The person whose neglect causes the injury, must be one 
who is clothed with the control and management of a distinct department, and not 
a mere separate piece of work in one of the branches of service in a department. 
He deems this distinction a plain one, and not subject to any great embarrass- 
ment, in determining the fact in any particular case, yet three great judges dissented # 

According to this rule, if a railroad has three thousand employees and thirty 
departments, with a head to each department, then these thirty heads (and possi- 
bly the officers of the corporation) are the masters, and the rest are fellow-servants. 
This deduction may be truthfully made when we read and consider Railroad Co. v. 
Bough, 149 U. S. 368 ; R. R. Co. v. Hambly, 154 TJ. S. 349; R. R. Co. v. Keegan, 
160 U. S. 259, in which latter case the Chief Justice and Justices Harlan and 
Field also dessented. In the Keegan case the court followed the New Jersey de- 
cisions, because the accident happened in that State, while in the Batigh case, the 
Ohio decisions were expressly ignored, although the accident happened in Ohio. 
The court is evidently in a state of uncertainty on this question. 

In the Peterson case, supra, Mr. Justice Peckham illustrates the prevailing opin- 
ion: " When the business of the master or employer is of such great and diversified 
extent that it naturally and necessarily separates itself into departments of service, 
the individuals placed by the master in charge of these separate branches and de- 
partments of service, and given entire and absolute control therein, may properly 
be considered, with respect to employees under them, vice-principals and rep- 
resentatives of the master, as fully and as completely as if the entire business 
of the master were placed by him under one superintendent. Thus, Mr. Justice 
Brewer, in the Bough case, illustrates the meaning of the phrase ' different branches 
or department of service' by suggesting that 'between the law department of a 
railway corporation and the operating department there is a natural and distinct 
separation — which makes the two departments like two independent kinds of busi- 
ness, in which the one employer and master is engaged. So, oftentimes, there is, 
in the affairs of such corporation, what may be called a manufacturing or repair 
department, and another strictly operating department. These two departments 
are, in their relations to each other, as distinct and separate as though the work 
of each was carried on by a separate corporation. And from this natural separa- 
tion flows the rule that he who is placed in charge of such separate branch of the 
service — who alone superintends and has the control of it — is, as to it, in the place 
of the master.'" 

We repeat our firm conviction of the necessity of congressional legislation upon 
this subject. — National Corporation Reporter. 



The Young Lawyer in Court. — We are indebted to the Chicago Law Journal 
for enabling us to lay before our readers the following legal classic, delivered by 
Charles E. Kremer, Esq., of the Chicago Bar, in response to a toast to "The 
Young Lawyer.' ' We commend it to some of his elders. 

"When I was requested to respond to a toast at this dinner I felt very much 
like the man who was suddenly called upon by the Toast Master to respond ex- 
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temporaneously. After nervously moving the single glass that was before him — if 
lie had had more he would not have been nervous — he said : ' I never made a 
speech, and I don't know what to talk about.' Whereupon an Irishman who sat 
next him said : ' Talk about a minute and then sit down." 

"I, therefore, ask permission to talk about a minute or several minutes. 

"During my practice at the bar and on my clients for more than twenty-one 
years, I have on numerous occasions made minutes of what I saw and heard. 

" Lawyers to be successful cannot make too many minutes of what they see and 
hear. I have taken notice during that time of some of the peculiar manners and 
ways of different members of the bar, and it has often seemed to me as if there 
ought to be some place and time where young men about to engage in the practice 
of the law should receive practical hints as to their manner and conduct before 
the courts while in the active pursuit of their profession. 

"There is no profession in which so much depends upon making a good im- 
pression as in the practice of the law. Almost everything depends upon this. It 
is better to make a good impression for one minute than an indifferent one for an 
hour, and a bad impression is most always disastrous, and a good or bad impres- 
sion is often due to some trivial thing. 

"The first minute that I should have a young lawyer make as to how to best 
make a good impression either on the court or jury is that he must look to his 
personal appearance. An ill-shaven face and an unkempt head of hair never made 
a good impression anywhere except on a foot-ball field. 

"A soiled and unkempt appearance does not tend to make a good impression. 
Personal appearance, even though it does not attract, should never repel. Physi- 
cal beauty is not necessary to make a good impression. The homeliest men are 
often the most interesting looking. You didn' t make your face, but you are placed 
in charge of it, and you ought to give it a fair chance. 

"There is no excuse for appearing disorderly. Very few men can look artis- 
tically disorderly, and my advice would be that you do not attempt the task of 
assuming an artistic air of disorder. You had better stick to the plain rule and 
believe that ' cleanliness is next to Godliness ' even in a lawyer, and that by clean- 
liness he can probably get nearer to being Godly than in any other way when pur- 
suing his profession. 

" Do not imagine that in order to make a good impression you must necessarily 
raise long hair. You may attract attention and curiosity, but you can depend upon 
it that if what you do about your personal appearance attracts attention, it is sel- 
dom to your advantage. 

" I remember a certain member of the bar who started out to practice law and 
raise his hair at the same time. His hair grew, but his practice did not, and it 
was of him that a certain witty member of the bar said: 'He's all front door, and 
when you open the front door you are right in the back yard.' 

" Next, I would have you make a minute of the fact that in order that the court 
may know or that the jury may hear, you must speak so that you can be under- 
stood by both. It does not follow that because your voice is sufficiently loud so 
that you can be heard when asking for a sandwich across a lunch-counter that the 
court can understand you. If you have a voice that makes one think of the sign 
in the street cars, 'Frog in the throat? 10c,' either repair that voice or give up 
the practice of law. Be a barber, and then yon will not have to talk. An other- 
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wise good argument can be very badly spoiled by an improper delivery. It is not 
necessary that you should have the voice of a Webster, but it is absolutely neces- 
sary that you should be able to speak so that what you say can be readily under- 
stood. 

" Remember that although the judge is paid by the county to listen to lawyers, 
and that he cannot refuse to listen to you, he is not bound for the salary he gets to 
hear what you say, and if he does not you can hardly expect much at his hands, 
either favorable or unfavorable; and in no case can you expect to make a good 
impression, even if you do not make a bad one. 

"Your mother may think you have a good voice, and the dear woman thinks 
she is right ; but remember that your mother is the poorest judge of any of the 
many good and bad qualities that you have. 

" Next, I would have you make a minute of the fact that you had better not go 
to the other extreme and imagine, when you are addressing a judge in a small 
court-room that you are addressing an old settlers' meeting on the fair grounds. 
Because your aunt that was deaf thought that you had a very fine voice, and, 
therefore, ought to be a preacher or a lawyer, so that you might make use of your 
voice, does not make it necessary for you to exercise that voice to the fullest ex- 
tent on every slight occasion. If you are fortunate enough to possess a strong, loud 
voice, you have then the very best material with which to provide yourself with 
the faculty of being always and under all circumstances understood, but use your 
voice with judgment, and not in such a way as to make an unpleasant impression. 
Kemember that sound is not sense. 

" We frequently see men that remind us of the story that was told by Abraham 
Lincoln, of the steamer on the Ohio river that had a four-foot boiler and a five- 
foot whistle, and every time they blew the whistle they had to stop the boat. 

"One other little minute and I close. When you intend to appear in court, 
prepare what you intend to speak about, so that it is familiar to you. Think about 
it. It is better to think much and say little than to think little and say much. A 
shotgun makes more noise and covers more space in one charge than a rifle, but 
the shot does not go so far, so swift, nor so deep. Although the judge is paid by 
the day, and not by the piece, it is not necessary that you should make it your 
business to keep him busy. It is barely possible that he might do some work if it 
didn't take you so long to tell him so little. You might lay yourself open to the 
charge of having a flintlock brain with a hair-trigger mouth. Remember to do 
all things for a reason and with reason. Appear well, speak plainly and to the 
point." 

Von Ihering's "Struggle for Law." — This little book, written by the 
distinguished professor of law at the University of Goettengen, Dr. Rudolph von 
Ihering, now deceased, was published in Vienna in 1872, and has been before the 
American public in translation for a good many years. It is undoubtedly one of 
the most brilliant, if not the most brilliant, legal essays of our time ; and the 
lesson it seeks to enforce is one that is especially needed at present in the United 
States. We need offer no apology for bringing it to the attention of our readers, 
with one or two extracts which will give some idea of its tone and quality. 

The cardinal idea of the "Struggle for Law " is that the defence of one's con- 
crete legal rights, when those rights are wantonly attacked, is the duty of the in- 
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dividual whose rights have been invaded, not only to himself but to society. That 
the assertion of one's legal rights is a duty of moral self-preservation ; and a total 
surrender of these rights moral suicide. The law is only the aggregate of its 
separate parts, each of which embodies a peculiar moral condition of existence ; 
property as well as marriage, contracts as well as reputation. If an attack is made 
upon one of these conditions, it is the duty of the person attacked to repel it. It 
is not sufficient to place the conditions of existence under the protection of law, 
represented by mere abstract principles. They must be asserted in the concrete by 
the individual. And the incentive to this assertion of them is furnished when ar- 
bitrariness dares to attack them. 

After explaining that "not all legal wrong is arbitrariness, that is a revolt 
against the idea of law," but that there may be a wrong done under honest mis- 
take, when one may compromise his claim, or surrender, if he pleases, his legal 
right, he thus proceeds : 

" I suppose it will be objected to what I have thus far said : what do the peo- 
ple know of the right of property, of contract, as a moral condition of the exist- 
ence of the person ? Know ? They may know nothing about it, but whether they 
do not feel it is another question ; and I hope that I shall be able to show that 
such is the case. What do the people know of the kidneys, lungs, liver, as the 
conditions of their physical life? But every one feels the stitch in the lungs, or 
a pain in the kidneys or liver, and understands the warning which it conveys to 
him. Physical pain is a sign of a disturbance in the organism, of the presence of 
an influence inimical to it. It opens our eyes to the impending danger, and com- 
pels us by the pain which it causes to oppose it in time. The very same is true of 
the moral pain caused by intentional injustice, by arbitrariness. Varying in in- 
tensity, just like the physical, according to the difference of subjective sensitive- 
ness, of the form and object of the injustice (on which more anon), it manifests 
itself also in every individual not entirely blunted to it, i. e., in every individual 
who has not grown accustomed to positive lawlessness, as moral pain, and thus 
summons him to fight against the cause which produces it — not so much to put an 
end to the feeling of pain, as to preserve the health which is threatened by the 
inactive bearing of it. It is a reminder of the duty of self-preservation, such as 
physical pain is in respect to physical self-preservation. 

" Let us take the most undoubted case, an attack on one's honor, and the pro- 
fession in which it is most sensitively developed — the military profession. An 
officer who has patiently borne an insult which involves his honor, is no longer an 
officer. Why? The vindication of his honor is every man's duty. Why then 
does the military gentleman attach more importance than any other to the fulfill- 
ment of this duty? Because he has the right feeling — that the courageous vindi- 
cation of one's personality is for him more, perhaps, than for a person of any 
other class, an indispensable condition of his order, which, in its very nature, 
should be the incorporation of personal courage, and which cannot endure the 
cowardice of its members without sacrificing itself. With the officer let us now 
compare the peasant who defends his property with the greatest stubbornness, but 
evinces a surprising indifference as to his honor. Why? Because he, too, has 
a correct feeling of the peculiar conditions of his existence. He is not called 
upon to give proof of his courage, but to work. His property is only the visible 
form which his labor in the past has taken. The lazy peasant who takes no care 
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of his land, or who dissipates his little fortune, is as much despised by other 
peasants as is the officer who lightly values his honor by his colleagues. But one 
peasant will never reproach another because he has not fought a duel or instituted 
a suit to avenge an insult; nor one officer another because he has mismanaged his 
property. The piece of land which he tills, the cattle which he raises, are to the 
peasant the basis of his entire existence; and the angry law suit which lie insti- 
tutes against the neighbor who has deprived him of a few feet of land, or against 
the trader who refuses to pay him for the oxen which he has sold him, is only his 
way of doing what the officer does with his sword — of battling for his rights. 
Both sacrifice themselves without reserve. They leave the consequences of their 
action entirely out of consideration. And this they must do; for, in doing it, they 
are only obeying the peculiar law of their moral self-preservation. Put them in 
the jury-box, submit to a jury of officers the case of an injury to property, and 
to a jury of peasants a question of honor, and see how different their verdicts ! 
It is well known that there are no severer judges in the matter of injuries to prop- 
erty than the peasantry. And although I cannot here speak from experience, I 
have no manner of doubt that if a peasant were to bring an action for damages for 
assault and battery, for instance, it would be found much easier to induce him to 
arbitrate than if his action were for an injury to property. The old Roman peas- 
ant was satisfied with twenty-five as for a slap on the face, and when a person put 
out one of his eyes, he was willing to talk the matter over and to arbitrate, instead 
of putting out one of his opponent's eyes, as he was authorized to do. But he 
demanded that the law should empower him to hold the thief caught in the act as 
a slave, and, in case of resistance, to slay him; and the law permitted him to do 
so. In the former case, only his honor, his body, was at stake; in the latter his 
property. 

" As a third illustration, let us take the case of the merchant. His credit is to 
him what honor is to the officer and property to the peasant. The maintenance 
of his credit is, for him, a vital question ; and the man who charges him with neg- 
ligence in meeting his obligations deals him a heavier blow than the one who 
attacks his person or robs him. It is in keeping with this peculiar position of the 
merchant that recent laws tend more and more to restrict the crime of negligent 
and fraudulent bankruptcy to him and others like him." 

Then follows, among other matters, a vindication of the right of property, 
whose "historical source and ethical justification is labor — the labor not of the 
hand or arm alone, but of the' mind and of talent. . . . It is a part of my 
own strength and of my own past, or of the strength and past of another, which I 
possess and assert in it. In making it my own, I stamped it with the mark of my 
own person; whoever attacks it, attacks me ; the blow dealt it strikes me, for I 
am present in it. Property is but the periphery of my person extended to 
things." 

He concludes this part of his subject with this fine passage, citing the example 
of the "combative Englishman," as he calls him elsewhere; "in the shilling for 
which he stubbornly struggles the political development of England lives." 

"The sensitiveness of the feeling of legal right, otherwise the sentiment of 
law, is not the same in all individuals, but it increases and decreases according as 
and to the extent that each individual class or people experiences the law as a 
moral condition of existence; and not the law in general only, but its several 
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parts. This I have shown above, in reference to property and reputation. As a 
third example, I may here add, marriage. What reflections does not the man- 
ner in which different individuals, nations, codes of law, look at adultery, sug- 
gest ! 

"The second element in the feeling of legal right, action, is a mere matter of 
character: the attitude which an individual or a nation assumes towards an attempt 
on its rights, is the surest test of its character. If, by character, we understand 
personality, full, self-reliant and self-asserting, there can be no better opportunity 
to test this quality than when arbitrariness attacks one's rights, and with his rights 
his person. The manner in which the wounded feeling of law or of personality 
reacts, whether under the influence of passion in wild and violent action, or with 
subdued, persistent resistance, is no measure of the intensity of the strength of 
the sentiment of legal right; and there can be no greater error than to ascribe to 
the savage or the uncultured man, with whom the former manner is the normal 
one, a stronger feeling of legal right, than to the educated man who takes the 
second course. This manner is more or less a matter of education and tempera- 
ment; but a firm, tenacious and resolute resistance is in no way inferior to violent 
and passionate reaction. It would be deplorable if it were otherwise. Were it 
otherwise, individuals and nations would lose the feeling of legal right in propor- 
tion as they advanced in culture. A glance at history and at everyday life is suf- 
ficient to show that this is not the case. Nor is the answer to l>e found in the con- 
trast of rich and poor. Different as is the measure with which the rich man and 
the poor man measure the value of things, it is not at all applied in the case of a 
violation of legal right; for here the question is not the material value of a thing, 
but the ideal value of a legal right, the energy of the feeling of legal right in 
relation to property; and hence it is not the amount of property, but the strength 
of the feeling of legal right, which here decides the issue. The liest proof of this 
is afforded by the English people. Their wealth has caused no detriment to their 
feeling of legal right; and what energy it still possesses, even in pure questions of 
property, we on the continent have frequently proof enough of, in the typical 
figure of the traveling Englishman who resists being duped by inn-keepers and 
hackmen with a manfulness which would induce one to think he was defending 
the law of Old England — who, in case of need, postpones his departure, remains 
days in the place, and spends ten times the amount he refuses to pay. The people 
laugh at him, and do not understand him. It were better if they did understand 
him. For, in the few shillings which the man here defends, Old England lives. 
At home, in his own country, every one understands him, and no one lightly 
ventures to to overreach him. Place an Austrian of the same social position and 
the same means in the place of the Englishman — how would he act? If 1 can 
trust my own experience in this matter, not one in ten would follow the example 
of the Englishman. Others shun the disagreeableness of the controversy, the 
making of a sensation, the possibility of a misunderstanding to which they might 
expose themselves, a misunderstanding which the Englishman in England need 
not at all fear, and which he quietly takes into the bargain: that is, they pay. 
But, in the few pieces of silver which the Englishman refuses and which the 
Austrian pays, there lies concealed more than one would think of England and 
Austria; there lie concealed centuries of their political development and of their 
social life." 
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Under the second head that the assertion of one's legal rights is a duty which 
he owes to society, we have space for but a single extract : 

"After all this, can I be charged with claiming too much when I say that the 
defence of one's concrete legal rights, when those rights are attacked, is a duty of 
the individual whose rights have been invaded not only to himself but also to 
society ? If what I have said be true, that in defending his legal right he at the 
same time defends the law, and in the law that public order which is indispensa- 
ble, who can deny that in defending them he fulfills a duty to the commonwealth ? 
If the latter may summon him to fight a foreign enemy, and to risk his life in 
battle with him, if it be every one's duty to defend the common interests of his 
country when attacked from without, why should not all courageous and well- 
minded men unite to resist the enemy at home? And if, in the former case, 
cowardly flight is considered treason to the common cause, why is it not treason in 
the latter also ? Law and justice cannot thrive in a country simply because the 
judge sits always ready on the bench, and the agents of the police power are ever 
at his command. That they may thrive, every member of society must co-operate 
with these. Every one is called upon, and it is every one's duty, to crush the 
hydra-head of arbitrariness and lawlessness whenever they show it. Every man 
who enjoys the blessings of the law should also contribute his share to maintain 
the power of the law and respect for the law. Every man is a born battler for the 
law in the interest of society." C. A. G. 



Vacation Dbeam. 

So now my vacation is over ; 

Oh, why did I wander to where 
I lived not in peace or in clover, 

Nor enjoyed a stray smile from the fair ? 

The stars glitter bright in the heavens, 
Rich odors are borne on the breeze ; 

But, oh, for a breath of replevin, 
Or a glimpse of the basest of fees ! 

No widow will have me, or spinster, 
'Tig my "want of appearance" no doubt; 

But in Melbourne or stately Westminster, 
That would bring an "attachment" about. 

So bring me my reckoning, waiter ; 

Call a hansom and take me away 
To the land where the coy allocatur 

Sings a song to the gallant /. fa. 

Yes, take me away to the court-land, 
With text-books and precedents packed, 

To assumpsit and trover and tort-land, 
Where wives both expand and contract. 



